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No. 7693.

United States

Circuit Court of Appeals

For the Ninth Circuit

United States of America,

Appellant,

vs.

Percy L. Pettigrew,

Appellee.

On Appeal from the District Court of the United States for the

Northern District of California, Southern Division.

Brief for Appellant United States of America.

This appeal arises out of a suit for refund of in-

come taxes paid for the year 1928 for which the ap-

pellee recovered judgment below for the sum of

$3,424.99, with interest as provided by law (R. 25-26).

This appeal is taken from a judgment of the District

Court entered July 9, 1934 (R. 25-26). Petition for



appeal was filed and appeal was allowed on October

6, 1934 (R. 55-56). The jurisdiction of this Court is

invoked under Section 128(a) of the Judicial Code,

as amended by the Act of February 13, 1925, c. 229,

43 Stat. 936.

The question presented is

:

Whether the appellee, having filed a joint indi-

vidual inco7)ve tax return for himself and his wife for

the year 1928, could reserve the right to, and can

later recover a refund upon the basis of his separate

tax liability.

The statutes and regulations involved are printed

in the Appendix.

STATEMENT OF THE CASE.

The appellee is a resident of California and during

the whole of the year 1928 was married and living

with his wife at Palo Alto, California (R. 2, 19). On
or about March 15, 1929, he executed and filed with the

Collector of Internal Revenue for the First Collection

District of California an individual income tax return

for himself and his wife, which included their com-

bined income and deductions for the calendar year

1928 (R. 2, 19-20, 33). The tax of $10,468.36 shown

thereon to be due was paid to the Collector in install-

ments during 1929 (R. 22, 45). Appellee's return dis-

closed the following items of income and deductions

(R. 33) :



INCOME

Salaries, Wages, Commissions, etc Darsie,

Hutchinson, & Pettigrew, San Francisco,

Calif $1,000.00

Miscellaneous Directors Fees 215.00

Interest on Bank Deposits, Notes, Corpora-

tion Bonds, etc. 32.38

Rents and Royalties 341.59

Profit from Sale of Real Estate, Stocks,

Bonds, etc. 74,659.67

Dividends on Stock of Domestic Corpora-

tions 6,468.38

Total $82,717.02

DEDUCTIONS

Interest Paid 3,456.08

Taxes Paid 285.39

Other Deductions Authorized by Law (Busi-

ness Office Expenses) 194.62

Total $ 3,936.09

Net Income $78,780.93

Schedules ''C" and "C-1" attached to appellee's

return (R. 34-36) disclose that the profit of $74,659.67

reported on the return consisted of a net profit of

$52,063.78 derived from the purchase and sale of stocks

and bonds of various corporations and of the United

States Government, and $22,595.89 profit from the sale

of Alaska Treadwell stock.

In answer to preliminary question number 3 of the

return, "Is this a joint return of husband and wife?"

appellee stated, "See Rider Attached." The attached



statement signed by appellee and his wife reads as

foUows (R. 20-21, 36-37) :

"This return reflects the combined income of

Percy L. Pettigrew and Laura Doe Pettigrew,

husband and wife, both domiciled in the State of

California during the entire taxable year 1928.

''In filing a joint return at this time these tax-

l^ayers wish it to be siDecifically of record that they

do not exercise a binding election to file a joint

return of Community Income. With the exception

of salaries herein reported, whatever Community
Income may have been received during the year

was received as the result of the emplojTuent of

both personal services and capital, and until rules

and regulations are prescribed by the Bureau of

Internal Revenue and by the Courts under which

taxpayers maj^ determine the portion of their

income earned after July 29, 1927 which they are

entitled to treat as Conununity income under the

laws of the State of California and report sepa-

rately, no opportunity has been afforded them to

choose between a joint and separate returns. The
right is therefore reserved to amend this return

at a later date substituting therefor separate

returns of husband and wife and to have any
excessive tax paid as the result of filing this return

refunded."

On February 21, 1931, appellee filed a claim for

refund of $5,297.13 income taxes paid by him for the

year 1928 (R. 23, 42-49), based upon the elimination

from his taxable income of the sum of $19,673.58

alleged to be taxable to his wife on the basis of

separate income tax returns (R. 48). Appellee's



claim was rejected on or about July 13, 1932 by

the Commissioner of Internal Revenue (R. 11,

23, 49-51) and this action was instituted in the court

below on October 4, 1933 (R. 2-8). The cause was

tried before the court without a jury (R. 13). The

court made its findings of fact and conclusions of

law in favor of the appellee and entered judgment

thereon for the sum of $3,424.99 (R. 18-26).

I

SPECIFICATION OF EERORS TO BE URGED.

The appellant relies upon the following errors as a

basis of this appeal (R. 57) :

1. The court erred in entering its judgment in

favor of appellee.

2. The court erred in denying the appellant's mo-

tion for judgment in its favor.

3. That the findings of fact made by the court are

not supported by the evidence.

4. That the findings of fact made by the court do

not support the conclusions of law therefrom.

5. That from the findings of fact made by the court

the conclusions of law should have been in favor of a

judgment against appellee and in favor of appellant.

SUMMARY OF ARGUMENT.

The Revenue Act of 1928 imposes a tax upon the

net income of every individual in excess of the exemp-

tion allowed by law" and requires every individual



having net income in excess of such exemption, or

gross income in excess of $5,000, to file an income tax

return. Married individuals living together are

granted the privilege of choosing between filing sepa-

rate returns of their income or filing a single joint

return of their income and deductions, in which case

the tax is to be computed on the aggregate net income.

They have until the date their returns are due in

which to indicate their election between the filing of

separate returns and a single joint return. Having

indicated their election by filing a return or returns,

and the date for filing their returns having passed,

they are both thereafter boimd by the return or

returns filed and cannot later have their tax liability

computed upon a different basis. This rule governs

whether or not they were aware at the time of filing

such returns that they could return their income on a

different basis. The rule applies with equal force

where later adjustment of their income discloses that

the other method of reporting would have been more

advantageous.

This appellee and his wife, having full knowledge

of their right to file separate income tax returns,

voluntarily filed a single joint return of their com-

bined income and deductions. This action constituted

a binding election to have their tax liability computed

on that basis, and there is no authority which will per-

mit them to avoid the legal effect of their election

merely by attaching to their return a written state-

ment that ''they do not exercise a binding election to



file a joint return." The fact that they were uncertain

of the correct amount of income to report in each

return provides no basis for avoiding the legal effect

of the return filed. They could have saved their right

to have their tax liability computed on the basis of

separate returns by reporting their income on that

basis, leaving the proper amount of income taxable

to each for future settlement.

ARGUMENT.

I.

APPELLEE AND HIS WIFE FILED A JOINT INCOME TAX

RETURN FOR 1928 WHICH PRECLUDES RECOVERY OF A
REFUND BASED UPON THEIR SEPARATE INCOME.

The appellee and his wife filed a joint income tax

return for the year 1928 (R. 2-3, 20, 33-37, 41). In

this action the appellee seeks recovery of a part of the

tax paid on the ground that their tax liability should

be computed on the basis of separate returns. It is the

position of the appellant that the parties, having filed

a joint return as permitted by law, are bound by that

return and cannot now have their tax computed on a

different basis, and that the court below erred in hold-

ing otherwise.

(a) Appellee had the right to choose between a separate and joint

return for 1928.

The Revenue Act of 1928, in common with all prior

and subsequent Revenue Acts, imposes a tax upon the

net income of every individual. Under Section 51 of
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the 1928 Act and the Commissioner's Regulations

promulgated thereunder (Regulations 74, Article 381),

every married individual having a gross income of

$5,000 or more or a net income of $3,500 or more for

the taxable year, is required to file an income tax

return. A husband and wife living together are

granted the privilege of either filing separate returns

or a single joint return of their combined income and

deductions.

The privilege of filing separate returns or a single

joint return was first definitely granted by Section

223 of the Revenue Act of 1921, although the Commis-

sioner had been accepting returns under the 1918 Act

on either basis (BiUtolph v. Co^nmissioner, 29 F. (2d)

695 (C. C. A. 7th)), and has been continued through

all subsequent income tax statutes. The privilege of

electing the basis upon which returns are to be made

may.be finally exercised at any time prior to the last

date on which their returns are due (Mcintosh v.

Wilkmson, 36 F. (2d) 807 (E. D. Wis.)
;
I. T. 2535,

IX-1 Cumulative Bulletin 125). Having indicated

their election by filing their returns, and the date for

filing returns for that particular year having passed,

they are bound by the return or returns filed, and

their joint or separate tax liability must thereafter

be computed upon the basis of such returns. (But-

tolph V. Commissioner, supra; Rose v. Grant, 39 F.

(2d) 340 (C. C. A. 5th) ; Morris v. Commissioner, 40

F. (2d) 504 (C. C. A. 2d) ; Anderson v. United States,

48 F. (2d) 201 (C. C. A. 5th) ; Kent v. Commissioner,

27 B. T. A. 1055 ; Foster v. Commissioner, 26 B T. A.

1328 ; Perry v. Commissioner, 22 B. T. A. 13 ; Sargent



V. Commissioner, 22 B. T. A. 1270; Ratliff v. Com-

missioner, 13 B. T. A. 644; Deposit Trust d Savings

Bank v. Commissioner, 11 B. T. A. 706, and cases

cited.) This rule applies with equal force where the

statute grants to affiliated corporations the privilege

to file a consolidated return in lieu of separate returns.

{Radiant Glass Co, v. Commissioner, 54 F. (2d) 718

(App. D. C.) ; Lmco^ v. St. Louis National Basehall

Clul, 42 F. (2d) 984 (C. C. A. 8th) ; Alameda Inv. Co.

V. McLaugliUn, 33 F. (2d) 120 (C. C. A. 9th) ; Ohio

Mining Co. v. Commissioner, 20 B. T. A. 1062, af-

firmed, 59 F. (2d) 1070 (C. C. A. 6th)
; Flamheau

Public Service Co. v. Commissioner, 27 B. T. A. 299.)

The appellee had the same right to choose between

joint and separate income tax returns that all indi-

vidual taxpayers have had since 1921.

(b) Appellee had knowledge of his right to file a separate return

for 1928.

Knowledge of the right to choose between joint and

separate returns has been held not to be necessary

(Buttolpli V. Commissioner, supra). However, the

statement attached to the return (R. 3-4, 20-21, 37)

that ''With the exception of salaries herein reported,

* * * no opportunity has been afforded them to

choose between a joint and separate return" clearly

indicates that appellee had knowledge of his right to

file a separate return. This statement was made, and

the instant suit brought, because of the apparent con-

fusion on the part of the appellee between the privi-

lege granted by law to file a joint or separate return
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and Ms legal right to divide all or a part of the com-

munity income for tax purposes. At the time his 1928

return was filed his right to choose between a joint and

separate return was undisputed. The right to divide

all or a part of the community income was a question

as yet undecided.

Prior to the enactment of Civil Code Section 161a

by the California Legislature (effective July 29, 1927)

it had been held that income acquired as community

property under the laws of California was taxable

entirely to the husband* (United States v. Rohhins,

269 U. S. 315). As a result of the enactment of Sec-

tion 161a it has been definitely established that certain

community income received by California residents

subsequent to July 29, 1927, can be reported in sepa-

rate returns for income tax purposes (United States

V. Malcolm, 282 U. S. 792; Mim. 3859, X-1 Cumulative

Bulletin 140), while other community income received

subsequent to that date is still taxable entirely to the

husband (Hirsch v. United States, 62 F. (2d) 128

(C. C. A. 9th), certiorari denied, 289 U. S. 735).

Under the decision in United States v. Malcolm,

supra, the $1,215 salaries and fees received by the

appellee and reported in their 1928 return constitute

community income which could have been reported by

the appellee and his wife in separate returns for in-

come tax purposes. Prior to the decision in the Mal-

*See, also, 32 Op. A. G. 435 and T. D. 3138, 4 Cumulative

Bulletin 238 ; 34 Op. A. G. 376 and T. D. 3569, III-l Cumulative

Bulletin 91 ; 34 Op. A. G. 395 and T. D. 3596, III-l Cumulative

Bulletin 101.
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coJm case, and prior to the date on which the appellee

filed his return, the Commissioner of Internal Reve-

nue published I. T. 2457, VIII-1 Cumulative Bulletin

89, in the Internal Revenue Bulletin of March 4, 1929.

Under this ruling:

u* * * husband and wife domiciled in Cali-

fornia may each hereafter in rendering original

separate returns report one-half of the income

from community property acquired on and after

July 29, 1927. Where community property was
acquired prior to that date, the income therefrom

may not be divided for income tax purposes but

is taxable to the husband in its entirety, regardless

of when such income is received. Husband and
w^ife may hereafter report in original separate

returns one-half of salaries, wages, and fees

earned by either spouse on and after July 29,

1927, which are community property."

It, therefore, appears that at the time the appellee

filed his 1928 return he had the right to file either a

separate or a joint return; he had knowledge of his

right choice ; and he had the right, tentatively at least,

under the Commissioner's ruling to exclude from his

separate return one-half of the salaries and fees

reported. Yet with full knowledge of his right he filed

a joint return for himself and his wife which under

normal circumstances would constitute a binding

election.
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(c) Appellee is bound by the return filed.

The question remains whether, under the facts of

this case, the appellee can avoid the legal consequences

of his election.

At the conclusion of the trial below the court stated

its decision that the appellee was not bound by the

return filed and directed counsel for the appellee to

prepare findings of fact and conclusions of law (R.

52). The court apparently reached this conclusion

because of the notice attached to appellee's return.

We submit the appellee cannot, by written notice or

otherwise, avoid the legal consequences of having

filed a joint return under the circumstances of this

case and the court erred in deciding otherwise.

The findings of fact as approved by the court are

set out in ten numbered paragraphs (R. 19-24), fol-

lowed by a single paragraph stated to be the con-

clusions of law of the court (R. 24). Reference to the

so-called findings of fact, particularly paragraphs 4,

5 and 6 (R. 21-22), will disclose several conclusions

of law embodied in the findings. In paragraph 4 of

the findings appears the following (R. 21) :

"That plaintiff and his wife, Laura Doe Petti-

grew, did not intend to elect, nor did they in fact

elect by the filing of said return above referred to,

to make a single joint return, within the purview
of subdivision (b) of section 51 of the Revenue
Act of 1928."
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The finding that plaintiff and his wife ''did not

intend to elect" to file a joint return is not controlling.

A taxpayer's intention is important only in determin-

ing whether he actually filed a joint or separate return

{Anderson v. United States, supra ; Foster v. Commis-

sioner, supra). But the appellee is not contending that

he filed a separate return, or that he intended to file a

separate return, or that he did not intend to file a joint

return. He admittedly filed a joint return (R. 2-3,

20, 33-37, 41). The fact that he did not intend to he

hound by that return is unavailing. Whether he is

bound by the return filed is the question for this Court

to decide.

The statement of the court below (R. 21) that the

appellee and his wife did not "in fact elect by the

filing of said return above referred to, to make a sin-

gle joint return" is a conclusion of law and is in con-

flict with all of the authorities cited above. The term
"election" in its legal sense means the free choice of

one of two rights or things, to each of which the party
has an equal right but both of which he cannot have.

(Robh V. Vos, 155 U. S. 13; A. KUpstein S Co. v.

Grant, 141 Fed. 72 (C. C. A. 5th), certiorari denied,

201 U. S. 647; In re Fitzhugh Hall Amusement Co.,

228 Fed. 169 (W. D. N. Y.) ; Appeal of Carter, 5&
Conn 576; Neiv v. Smith, 94 Kan. 6; Connihan v.

Thompson, 111 Mass. 270; Thompson v. HotvaM, 31
Mich. 309; Rodermund v. Clark, 46 N. Y. 354.) The
rule established by these cases is that any decisive act

by a party, with knowledge of his rights, determines
his election in cases of inconsistent rights or remedies.
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The assertion of either will preclude him from going

back and asserting the other.

The ''election'' to file a joint or separate income tax

return is the legal effect of the taxpayer's action in

filing a return. In this case the filing of the joint

return b}- the appellee constituted the election to have

his tax liability computed on that basis (Cf. Lucas v.

St. Louis National Baseball Cluh, supra). In so far

as the tax laws are concerned, it is immaterial that a

return is made through inadvertence or without knowl-

edge that the taxpayer could make a return on some

other basis (Biittolpli v. Comniissioner, supra; Ala-

meda Inv. Co. V. McLaughlin, supra). The amount of

the income or deductions which could have been re-

ported by either spouse is immaterial {Morris v. Com-

missioner, supra ; Perry v. Commissioner, supra). Nor

is the result different if the taxpayer files his return

upon the improper advice of a revenue official {Bailiff

V. Commissioner, supra), or pursuant to a ruling of

the Commissioner of Internal Revenue {Radiant Glass

Co. V. Commissioner, supra ; Ohio Mining Co, v. Com-

missioner, supra ; Flamheati Public Service Co. v.

Commissioner, supra )

.

The law permits the filing of a joint return, but

"There is no affirmative provision of the statute or

regulations permitting a later change to separate

returns" {Morris v. Commissioner, supra, p. 504).

In requiring the taxpayer to file either of two

returns—a separate or joint return—and in requiring

him to file the return on or before a certain date, the
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act forces the taxpayer to adopt a position by that

date. It could not contemplate that the taking of a posi-

tion as required by law could be avoided by a reserva-

tion not permitted by law. And we know of no judi-

cial authority which would permit a taxpayer to exer-

cise his right to tile a joint return and at the same

time, by written notice or otherwise, avoid the legal

consequences of his election (Cf. Savage, Executrix v.

United States, 92 U. S. 382 ; City of San Juan v. St.

John's Gas Co., 195 U. S. 510; U. S. Bobbins d Shut-

tle Co. V. Thissell, 137 Fed. 1 (C. C. A. 1st) ; O'Brien

V. American Agriculttvttil Chemical Co., 229 Fed. 387

(C. C. A. 2d) ; Stvindell v. Youngstown Sheet d Tube
Co., 230 Fed. 438 (C. C. A. 6th)).

Granting that the taxpayer has an election before

March 15, it is one which he is forced by law to make
on or before that date in order to avoid penalties for

failure to file a return. The two positions are entirely

inconsistent, and the adoption of one of necessity

repudiates the other. The act of filing the joint return

here constituted an election which is binding both

upon the appellee and the Commissioner of Internal

Revenue, and the legal effect of adopting the position

he did cannot be avoided. Nor can the acceptance by
the Commissioner of the return with the rider attached

reserve to the appellee the right to later make a dif-

ferent type of return.

The appellee could have protected himself, and
reserved the right to have his tax computed on his

separate income, merely by filing a separate return



16

and leaving the question of the correct amount of his

separate income for future determination (Cf.

Radiant Glass Co. v. Commissioner, supra). Instead

of adopting this method, he attached to the joint

return the statement that "these taxpayers wish it to

be specifically of record that they do not exercise a

binding election to file a joint return of Community

Income" (R. 20, 30, 36). It is clear, we submit, that

under the authorities cited above this attempted reser-

vation could not have the effect intended and the court

below erred in deciding otherwise. The fact that the

appellee may have been uncertain of the correct

amount of income to report if he had filed a separate

return, or that later determination of the legal effect

of Civil Code Section 161a for tax purposes may have

changed the amount of income taxable to him, does not

justify applying a different rule in this case. The

statute contemplates the filing of only one return

(Cf. Zellerhach Co. v. Helvering, 293 U. S. 172;

Florsheini Bros. Co. v. United States, 280 U. S. 453

;

United States v. National Refining Co. of Ohio, 21 F.

(2d) 464 (N. D. Ohio) ; Union Pac. R. Co. v. Bowers,

24 F. (2d) 788 (C. C. A. 2d) ; National Tmik dt Export

Co. V. United States, 35 F. (2d) 381 (S. D. Ga.)).

The Commissioner has no authority to refuse to accept

returns filed on one basis merelj^ because he thinks

they should be made on a different basis (Kent v.

Commissioner, supra. Cf. Neiv v. Smith, supra). The

return filed here constituted the return of appellee and

his wife for all lawful purposes {Sargent v. Commis-

sioner, 22 B. T. A. 1270).
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CONCLUSION.

The decision of the District Court is wrong and

should be reversed.

Respectfully submitted,

Frank J. Wideman,
Assistant Attorney General,

Norman D. Keller^

F. E. YOUNGMAN,
special Assistants to the Attorney General,

H. H. McPiKE,
United States Attorney,

Esther B. Phillips,
Assistant United States Attorney,

Attorneys for Appellant.
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Appendix

Revenue Act of 1928, c. 852, 45 Stat. 791

:

Sec. 11. Normal Tax on Individuals.

There shall be levied, collected, and paid for

each taxable year upon the net income of every

individual a normal tax equal to the sum of the

following: * * *^

Sec. 12. Surtax on Individuals.

{a) Rates of surtax.—There shall be levied,

collected, and paid for each taxable year upon the

net income of every individual a surtax as fol-

lows: * * *^

Sec. 51. Individual Returns.

{a) Requirement.—The following individuals

shall each make under oath a return stating spe-

cifically the items of his gross income and the

deductions and credits allowed under this title

:

(1) Every individual having a net income
for the taxable year of $1,500 or over, if single,

or if married and not living with husband or

wife;

(2) Every individual having a net income
for the taxable year of $3,500 or over, if mar-
ried and living with husband or wife ; and

(3) Every individual having a gross income
for the taxable year of $5,000 or over, regard-

less of the amount of his net income.

(l) Jliishand and ivife.—li a husband and
wife living together have an aggregate net in-

come for the taxable year of $3,500 or over, or
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an aggregate gross income for such year of $5,000

or over

—

(1) Each shall make such a return, or

(2) The income of each shall be included in

a single joint return, in which case the tax

shall be computed on the aggregate income.*******
Civil Code of California:

Section 161a. Interests in community property.

The respective interests of the husband and wife

in community property during continuance of the

marriage relation are present, existing and equal

interests under the management and control of

the husband as is provided in sections 172 and

172a of the Civil Code. This section shall be

construed as defining the respective interests and

rights of husband and wife in community

property.

Treasury Regulations 74, promulgated under the

Revenue Act of 1928

:

Art. 381. Individual returns.—For each tax-

able year every single person and every married

person not living with husband or wife, whose

gross income as defined in sections 22 and 116 is

$5,000 or over, or whose net income as defined in

section 21 is $1,500 or over, must make a return

of income. The return shaU be for his taxable

year, whether calendar or fiscal. Whether or not

an individual is the head of a family or has

dependents is immaterial in determining his lia-

l^ility to render a return. A husband and wife

living together for the entire year need make
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no returns unless their aggregate gross in-

come for the taxable year is at least $5,000,
or their aggregate net income is at least

$3,500. If their aggregate net income for the tax-

able year is $3,500 or more, or their aggre-
gate gTOss income is $5,000 or more, either each
must make a return, or the income of each must
be included in a single joint return. A husband
and wife living together for a period which is

less than the entire taxable year must make a

return or returns if their aggregate gross income
for the taxable year is $5,000 or more, or their

aggregate net income is equal to, or in excess of,

the credit allowed them by section 25(e) (2). (See
article 295.) Where the income of each is in-

cluded in a single joint return, the tax is com-
puted on the aggregate income and all deductions
and credits to which either is entitled shall be
taken from such aggregate income. The husband
shall include in his return the income derived
from services rendered by the wife or from the

sale of products of her labor if she does not file

a separate return or join with him in a return
setting forth her income separately. A joint

return of husband and wife may be filed only if

they were living together at the close of their

taxable year. Where one spouse dies prior to the
last day of the taxable year, the surviving spouse
should not include the income of the deceased
spouse in a joint return for such taxable year.
For returns by fiduciaries, see section 143 and
articles 741-746; by partnerships, see section 189
and articles 941 and 942 ; and by nonresident alien

individuals, see section 217 and article 1081. See
also section 53 and articles 401-404.




